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REMOVAL OF CAUSES FROM STATE TO FEDERAL COURT UN- 
DER ENFORCEMENT AcTt.—The opinion of Mr. Circuit Judge 
DRUMMOND on this interesting and important question, which 
we withheld from our readers last week in order to get a cor- 
rect proof, we now give, the proof having been corrected by 
the learned judge himself. 








ST. LOUIS, THURSDAY, JULY 9, 1874. 


1 


THe Bankrupt Act.—Having carefully compared the | 


amendatory bankrupt act, as printed by us last week, with an 
authenticated copy furnished by the state department, we are 
glad to state that as given by us it was correctly printed—the 
only deviation from the authenticated copy being one or two 
slight matters of punctuation which do not affect the sense. 





INSANITY OF DEFENDANT PENDING DivoRcE PROCEEDINGS 
—TueE Morpaunt Case.—A cable dispatch of June 22 an- 
nounces that the House of Lords, in the celebrated Mordaunt 
case, has decided that the proceedings for a divorce shail pro- 
ceed notwithstanding the insanity of the lady occurring during 
the pendency of the trial. 


The inferior court decided that the | 


SUBSCRIPTION : 
$3 PER ANNUM, in Advance 


| forming the conclusion that the final stand-still was arrived 


at; but tgat the calling out the name of the company’s sta- 
tion by the company’s servants is not enough to authorize the 
passengers to assume that this is the case in the absence of 
other circumstances.”’ 





INSOLVENT INSURANCE COMPANIES.—The ‘‘ BANNER Com- 
PANY’’ OF CHICAGO.—POWER OF RECEIVER TO SUE IN AN- 
OTHER STATE.—LIABILITY OF STOCKHOLDER.—At the request 
of several subscribers, we have procured, and in this number 
publish, the substance of a recent important decision, in the 
UnitedStates Circuit Court for Iowa, of Mr. Justice MILLER, of 


‘the Supreme Court of the United States, on the points above 


indicated. It will be seen that under the contract which was 
sought to be enforced against the stockholder, the learned jus- 
tice was of opinion that a call or assessment or something 
equivalent thereto, was essential to the defendant’s liability. 

On the general subject of the liability of subscribers to the 


| stock of corporations, and as to the effect of fraud practiced 


effect of insanity supervening on the trial was to cause the pro- | 


ceedings to be suspended while that condition remained. ©n 
the appeal of the husband, Sir Charles Mordaunt, this decision 
has, it seems, just been reversed. To the legal mind this de- 


cision is of more interest than the disgusting details of the | 
respondent’s criminal infidelities with various persons in Brit- | 


ish high life. 


REVISION OF THE STATUTE LAW AND CODIFICATION OF THE | 


Common Law.—The Irish Law Times of June 20 contains an 
article under the above caption, which concludes with the fol- 


lowing language, indicating the remarkable changes Which are | 
| hundreds of young lawyers are made and turned out as with 


taking place in the British Islands, no less in the judiciary sys- 
tem than in the body of the law itself: 
cellor should proceed with the codification of the common 
law during the next session, as he proposes, we will then have 
the three new systems simultaneously established, which will 


‘“*Tf the lord chan- | 


alter the entire administration of the law in all its branches— | 
expediting, simplifying and contracting its rules, enactments | 
and procedure, and effecting a revolution which will be un- | 
| at the end of one year’s course (about eight or nine months’ 


precedented in its nature and extent.’’ 
article hereafter. 


We shall reprint the 





RaILwAy MANAGEMENT—INVITATION TO PASSENGERS TO 
teresting article on the question of the liability of a railway 
company for damages sustained by passengers in attempt- 
ing to alight after an invitation to do so has been given by 


examined and compared: Nicolls v. Great Southern and 
Western Ry. Co., 7 Ir. Law Times, 58; Cockle v. London 
and Southeastern Ry. Co., L. R. 7 C. P. 321; Weller v. 


| to full admission to the bar without further examination. 
| is wrong. 
A.iGHTt.—The Irish Law Times for June 20 contains an in- | 


| schools upon the profession or the public. 


by the agents of the company to induce a person to subscribe 
for stock, and the duty as respects creditors of the company, 
of the person deceived to repudiate the contract promptly on 
iiscovering the fraud, and how such repudiation must be 
nade, we refer the reader to the case of Upton, assignee, etc., 
v. Englehart, published in the Western Jurist for June, 1874, 
decided by the United States Court for the District of Iowa, 
at its May Term, 1874. 


Law SCHOOLS — REFORM NEEDED.— As_ practically con- 
ducted at present, we doubt the beneficial effects of law 
This is the period 
when, in the various states, literally 


’ 


of ‘‘commencements,’ 


Law schools are — 
valuable as means of instruction, and if they were prohibited 
from graduating students except those who had attended /wo 
full courses of instruction in different years, or in lieu of one 
of the courses two full years in some law office, their effect 
would undoubtedly be good. But in almost all the law schools 
students are admitted fresh from the field, plow or college, and 


machinery. Let us not be misunderstood. 


actual study) graduated under laws which entitle the graduate 
This 
It isa permanent injury to the young man who is 
thus prematurely made a lawyer. It is an injury to the pro- 
fession, and an injury to the community. We protest against 
it. Many of the young men thus ‘‘ turned out’’ as lawyers 


| are not competent, by reason of their inexperience, to take 
the servants of the company, in which the following cases are | 


charge of the business which they are supposed to understand. 


| Unless this evil of rapid graduation be reformed ‘the profes- 


sion ought to set their faces against law schools. 


London, Brighton and South Coast Ry. Co., 29 L. T. Rep. | 
N. S. 888, and Bridges v. North London Ry. Co. L. R. 6 Q. | 


B. 377. The learned editor concludes as follows : 


‘“‘ The re- | 


But what is 
better is that the profession shall encourage law schools, but 
see that, by proper legislation, they are prevented from such 
rapid and superficial processes of manufacture. One school 
says we can’t adopt the reform of requiring attendance upon 


sult of the cases seems to be that the liability of the company | we full courses, because it will drive all the students to some 


rests on the fact whether the passengers ,were warranted in | institution which requires only one course. This,is the prac- 
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tical difficulty in the way, and it can best be met by legisla- 
tion requiring two years in a lawyer’s office as a substitute for 
one year’s course of instruction in a law school, and by re- 
quiring young men who graduate also to submit to an exam- 
ination before admission to the bar. 





Mandamus to Compel a Judge to Settle a Bill of 
Exceptions. : 

It will be remembered that not long since William M. 
Tweed, who had been tried and convicted on a great many 
counts of the same indictment for misdemeanors in office. 
and imprisoned in the penitentiary on Blackwell's Island, 
made an application through his counsel, to the suprerte 
court in general term, for a mandamus to compel Judge Noau 
Davis, before whom the indictment was tried, to settle a bill 
of exceptions in the case. 

The ground on which the mandamus was sought was not 
that the judge had refused to sign or settle a bill of exceptions 
at all, but that he had refused to settle it in a particular man- 
ner ; and thus a question which has been often passed upon 
before was again presented, namely, whether an appellate tri- 
vunal will, in aid of its jurisdiction, control by mandamus 
the decision of the judge of the court of first instance, in 
settling a bill of the exceptions which were taken at the trial. 
And the court answer this question in the negative. ‘The 
opinion of the court was delivered by Bravy, J., as follows : 

‘The rule established by the cases upon applications kin- 
dred to this, is that a mandamus will be ordered command- 
ing a judge to sign a bill of exceptions, but not to settle it in 
a particular manner when there is a dispute as to the incidents 
of the trial. The justice who presided must say whether or 
not an exception was taken, and his return is controlling, at 
least until further proceedings. Jf the return is alleged to be 
false, the suggestive remedy is by action. People v. Judges 
of Washington, 1 Caines, 511; People v. Judges Common 
Pleas, 2 Caines, 97; People v. Judges Westchester, 2 John. 
Cases, 118; Fisth v. Weatherwax, 2 John. Cases, 215 ; Sikes 
v. Ransom, 6 John. Rep. 279; People v. Sessions, Wayne 
Co., 15 How. N. Y. 393; Tidd’s Pr. 903 ; Delavan v. Board- 
man, 5 Wend. 132; but whether such a remedy in fact exists, 
guere; see Weaver v. Devendorf, 3 Denio, 120. 

*“*In England, according to Tidd supra, if the alternative 
writ contain the surmise of an exception taken and overruled, 
the command is to sign the bill guod si ita est (if it be so) ; 
but if the judge returns guod non ita est (it is not so), an ac- 
tion lies at the instance of the aggrieved party. If he estab- 


‘lish the falsity of the return, he recovers damages and the 


peremptory mandamus goes forth, because the jury have de- 
clared that the exception was taken. 

**In this state, in one case, it was said that a referee would 
be compelled by mandamus to settle a case, and to settle it 
correctly (The People v. Baker, 35 Barbour, 105), but the writ 
was not issued, owing tu some informality in the proceedings. 
The decision was made at a special term, and is predicated of 
the cases in 1 Caines, 6 John. and 5 Wend., sugra; but an 
examination of these cases shows that the proposition asserted 
is not warranted by them, and the case stands alone. I have 
not found any case in which it has been declared that a man- 
damus would be issued against a judge, commanding him to 
settle a bill of exceptions in a particular manner, when as to 





[Number 28, 


the manner there was a dispute. There were no authorities 
to that effect cited on the argument. In this matter there is 
a dispute as to the correctness of the bill, as passed upon by 
the presiding justice in reference to exceptions, and he certi- 
fies that it is correct, although having directed it to be en- 
grossed, it has not yet been presented for his signature. 

‘‘There seems to be a concession that an exception was 
taken to the exclusion of the juror Hayes upon a challenge to 
the favor, but the presiding justice certifies that he was ex- 
cluded for mental incompetency, and it was so understood. 
Upon a careful examination, not only of the authorities, but 
of the application, I have arrived at the conclusion, for the 
reasons assigned, and those presented by Justices DANIELS and 
Westbrook. that the mandamus asked for should not be 
granted.” 


Liability of a Married Woman to be Made a Bank- 
rupt. 


Our readers will recollect that some time since (@xée, pp. 
137-9) we published a decision of Judge Horrman of the 
federal district court for California on this interesting subject, 
together with a note in which we collated at some length the 
American and English decisions on the question. An inter- 
esting case involving the same question has recently been be- 
fore the English Court of xpppeal in Chancery, which con- 
sists of the lord chancellor and two lords justices. We refer 
to re Heneage, L.. R., g Ch. 307, in which it was ruled that a 
clause of § 12 of the Married Woman’s Property Act, of 
1870, which provides that a husband shall not, by reason of 
a mariage after the act takes effect ‘‘be liable for the debts 
of his wife contracted before marriage, but the wife shall be 
liable to be sued for, and any property belonging to her for 
her separate use shall be liable to satisfy such debts, as if she 
had continued unmarried,’’ does not make a married woman 
liable to be, adjudicated a bankrupt. This decision amounts 
to a reversal of the judgment of Mr. RussELL, judge of the 
Manchester County Court, in ve Phillips,17 Solicitor’s Journal, 
385, who had taken the contrary view of the statute. 

Concerning these decisions the Solicitor’s Journal says: 
‘«In the exceptional cases where, by the custom of the city of 
London, or upon the banishment of the husband, the wife is 
permitted to be sued as a feme sole, she may also be adjudi- 
cated a bankrupt. Lavie v. Philip, 3 Burr. 1783; ex parte 
Franks, 7 Bing. 764. When the Married Woman’s Property 
Act, 1870, enacted that ‘the wife shall be liable to be sued 
for and any property belonging to her for her separate use 
shall be liable to satisfy’ her debts contracted {before mar- 
riage, ‘as if she had continued unmarried,’ it was not un- 
naturally assumed that the same consequence would follow. 
Mr. J. A. Russet, Q. C., the Manchester County Court judge, 
in re Philips (17 S. J. 385), held that the effect of the ‘rath 
section of the act was to make the wife a single woman in re- 
spect of debts contracted before marriage, and to subject her, 
therefore, to the same consequences as regards liability to be 
adjudicated bankrupt in respect of those debts as if she had 
continued unmarried. The majority of the full court of appeal 
are disinclined thus to carry out the section to its logical con- 
sequence. Laying stress on the words ‘shall be liable to be 
sued for,’ and gliding gently over the rest of the section, 
the lord chancellor and James, L.J., came to the conclusion 
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that liability to be sued is the only liability imposed by it. 
MELIsH, L.J., who seems to have had his eye upon the words 
‘and amy property belonging to her for her separate use shall 
be liable to satisfy such debts as if she had continued unmar- 
ried,’ expressed himself as ‘not quite satisfied,’ that if the 
wife had been shown to have separate property she might not 
have been made a bankrupt, and he remarked that he did not 
‘wish to prejudice the question when it shall arise.’ It did 


not appear, however, in the recent case, that the wife had any 


separate property, and the lord justice was clear that ‘there 
are no words in the section which can be made to apply toa 
woman who has no separate property.’ It is perhaps not 
necessary to take the case as deciding more than that a married 
woman without separate property cannot be made bankrupt in 
respect of debts contracted before marriage. But the obser- 
vations of the majority of the court lead to the conclusion 


that where she has separate property the legislature must be | 


taken to have provided—to use the words of the county court 
judge—that ‘any one creditor, by suing the wife, might snap 
up every sixpence worth of property and leave all the 
other creditors in the lurch.’ Mr. RussEtt ‘could not con- 


ceive that the legislature could have been so extraordinarily | 


forgetful of the operation of the law’ as to intend this re- 
sult. But the lord chancellor’s experience of the mode in 
which acts are framed and passed has taught him ‘that the 
legislature may have overlooked this result.’ ”’ 


New Amendments to Bankrupt Act — Retroactive 
Effect — Action of the United States District 
Court for the Eastern District of Missouri. 

The effect of the recent changes in the bankrupt act are 
‘seen to be very extensive in the practical administration of it. 

Recently the United States District Court for the the Eastern 

District of Missouri, in thirty-six pending cases of involun- 

tary bankruptcy, ordered that the petitions be amended to 

conform to the new law in its retroactive aspects. Many dif- 
ficulties were found to arise, for the cases were in various 
stages of advancement. In some instances adjudications had 
been made, assignees appointed, property sold, suits by as- 
signees decided, etc. After a full examination 
pending cases, Mr. District Judge Treat, instead of making 

a special order in each one, made the general order below 

given. The object of this order is to set the new machinery 

in motion and to expedite the cases. The schedules etc., are 
before the Registers and they can report so that if no excep- 


tion be taken, the court can pass at once the necessary orders. | 
In addition to the question as to the necessary ‘‘ number and | 
of creditors, is the question (vastly important) of 


amount 
an amended petition averring 40 instead of 14 days, suspen- 
sion of commercial paper and the description of that paper 
required by the new act. 


soon arise and we shall aim to keep our readers speedily ad- | 


vised of the decisions. ‘The bankrupt act promises to be a 


permanent feature in our jurisprudence and _ its effect and | 


practical operation are essential to be known. 
The following are the general orders of Judge ‘TREAT above 


mentioned. 
ORDER NO, I, 


It is ordered that the petitioning creditor or creditors in all compulsory 
or involuntary cases commenced since December 1, 1873, amend their pe- 


titions respectively within thirty days, in conformity with section 12 of an | 


of all the} 


These questions and others will | 
















































| act to amend and supplement an act entitled “ An act to establish a uniform 
system of bankruptcy throughout the United States,” approved March 2, 
1867, and for other purposes, which said amendatory and supplementary 
| act was approved June 22, 1874; said amended petition to be signed and 
| verified as by said section required. 





ORDER NO. 2. 


It is ordered that in all cases in involuntary or compulsory bankruptcy 
commenced since December, 1, 1873, wherein the petitioning creditor or 
creditors have been ordered to file an amended petition within thirty days, 
the debtor or debtors against whom said proceedings in bankruptcy were 
commenced shall have within five days from the filing of said amended 
petition, and notice given, and if no notice is given, then within five days 
from the expiration of said thirty days (said amended petition having been 
@uly filed), to deny or admit in writing that at least one-fourth in number 
of his or their creditors, the aggregate of whose debts provable, under said 
act, amounts to at least one-third of the debts so proveable, have joined 
in said petition. 

And if said debtor or debtors deny in writing the allegation in the 
amended petition as to the number and amount of petitioning creditors, he 
or they shall file in court forthwith a full list of their creditors, with their 
places of residence and the sums due them respectively. And said amended 
petition and the answer thereto, and said list of creditors, or in the event 
of the failure to file the answer or list as aforesaid, said amended petition 
and the fact of such failure shail be certified to the register in charge of 
the case, or to whom the same is referable under the rules of this court, for 
his certificate to the court of the facts with respect thereto, to be ascertained 
after reasonable notice given to the creditors. 

Whenever, in any case, the register shall certify that the required num- 
ber and amount as aforesaid have not so petitioned, the petitioning creditor 
| or creditors shall have twenty days from the filing of said certificate within 
which other creditors may join in such petition. 

In all compulsory cases commenced since December 1, 1873, in which 
assignees have heen appointed, and the property in their hands is perish- 
| able, or the keeping thereof attended with expense, they may respectively, 
with the consent of the respective debtors, sell the same, and retain the 
proceeds of said sale subject to the further order of this court. 

All other proceedings in said compulsory cases are hereby stayed until 








the further order of this court. 
The clerk wrote out the following notilication : 


Petitioning creditor: in all voluntary cases in bankruptcy filed since the 
first day of December, 1873, are hereby notified that, pursuant to the order 
of the court this day made herein, they are required to file, within thirty 
days herefrom, amended petitions in conformity wyh the requirements of 


the amended bankrupt act. 





Insolvent State Banks—Appropriation of Assets 
to Pay State Indebtedness. 


| BARING BROTHERS & CO., e¢ al., v. DABNEY, MORGAN 
& CO., THE BANK OF THE STATE OF SOUTH CARO- 
| LINA, ef ad. 


2 


Supreme Court of the United States, No. 153, October Term, 


1873. 


1. Insolvent State Banks—State Indebtedness—Rights of General Cred- 
| itors.—Though the stock of a bank be altogether owned by a state, if the bank is in- 
solvent its assets cannot be appropriated by legislative act or otherwise to pay the debts 
| of the state, as distinguished from the debts of the bank. Those assets are a trust 
| fund first applicable to the payment of the debts of the bank. 


2. , An act of the legislature requiring the managers of an 
insolvent bank belonging to the stat: to hold its assets apprepriated to the payment ef 
| certain specified debts, creates a trust in tavor of the creditors holding said debts, and, 
| if assented to by them, amounts to a contract with them to carry out said trust. 











3- If such an act, however, has the effect to appropriate 

the assets of the bank to pay the debts of the state, to the prejudice of billholders and 

| other creditors of the bank, it is repugnant to that clause of the constitution. which pro- 
hibits a law impairing the obligation of contracts and is void. 

























in lina reference to the assets of the bank of the state of South Carolina declared to be 


} 
! 
4- Such an act passed by the legislature of South Caro- 
| 
void. 


In error to the Supreme Court of the state of South Carolina, 
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Mr. Justice BRADLEY delivered the opinion of the court. 


In 1812, the legislature of South Carolina, by a legislative act, | 
created a bank to belong wholly tothe state, and the capital to consist | 


of all the stocks, bonds and securities which belonged to the state, 
The president and directors were to be elected by the legislature, 


and were made a corporation and body politic. The faith of the | 
state was pledged for the support of the bank, for the supply of | 
any deficiency in the funds specially pledged, and for making good | 


all losses arising from such deficiency. The usual powers were 
conferred upon the corporation—to purchase, hold, and transfer 
property of all kinds; to sue and be sued ; to adopt its own rules 


and by-laws; to issue notes, and to make loans by way of dis- | 
count, secured by mortgage; and to do all acts which might ap- | 
1 


pertain to its functions as a bank. 

In December, 1821, by another legislative act, the future profits 
of the bank were pledged and set apart for the payment of the six 
per cent. stock previously issued by the state. 


In 1838, the city of Charleston suffered from an extensive fire, | 


and the legislature passed an act entitled “ An act for rebuilding 
the city of Charleston.” 

By the first section of this act the governor was directed and re- 
“quired, in the name of the state, to issue bonds or other contracts, 


not exceeding two millions of dollars, for the purpose of procur- | 


ing a loan on the credit of the state to rebuild the burnt portion of 
the city of Charleston ; and the faith and funds of the state were 
pledged for the punctual payment of the bonds or contracts, with 
interest. 


By the third section the money, when realized in Charleston, | 


was to be deposited in the Bank of the State of South Carolina, 
and become a part of the capial of the bank. 

By the 1oth, 11th, and 12th sections it was enacted as follows; 
to-wit : 

Sec. X. ‘‘It shall be the duty of the president and directors of 
the Bank of the State of South Carolina to make proper provis- 


ions for the punctual payment of the interest of such loan, and | 


also for the ultimate payment of the principal thereof.” 


Sec XI. “It shall be the duty of the president and directors of | 


the Bank of the State of South Carolina to cause to be opened 
in the books of said bank an account in which they shali debit 
themselves with the Zvofits arising out of the additional capital 


created out of the two millions loan aforesaid, forthe year ending | 
Oct. 1, 1839, and with the future profits of the said loan as the 


same shali hereafter be annually declared; which said fund, with 
its annual accumulations, shall be considered solemnly pledged 
and setapart for the payment of the interest on said loan and the 


final redemption thereof; and it shall be the duty of the president | 


and directors of the said bank annually to report to both branches 
of the legislature the exact state of that fund.”’ 


Sec. XII. ‘‘ When the Zrojits of the said Bank of the State of 
South Carolina shall have paid the interest of certain stocks for 
which they have been heretofore pledged and set apart, the said 
profits shall also be considered solemnly pledged and set apart for 
the payment of the interest on the said loan and the final redemp- 
tion thereof.” 

Under this act a large amount of bonds known as “ fire-loan ” 
bonds, were issued and negotiated, of which £109,000 payable in 
London, and due in 1868, are still outstanding in the hands of 
Barring, Brothers & Co. These bonds, by an endorsement thereon, 
were guaranteed by the bank. 

Other certificates of state stock known as “ fire-loan’ 


’ 


stock, 


were also issued under the act payable at the state treasury, and 
not expressly guaranteed by the bank; of which $318,000 are still 
outstanding in the hands of the other plaintiffs in error. 
At the close of the war the bank became insolvent, and the gen- | 
- eral assembly passed an act Dec. 21, 1865, entitled ‘‘ An act to 
raise supplics for the year,”’ eic.; by the 11th section of which it 
was enacted as follows: 


“Sec. 11. That the president and directors of the Bank of the 
State of South Carolina be, and they are hereby, authorized and 
| required to close the branches and agencies of said bank, and that 
| the principal bank at Charleston shall cease to be a bank oi issue, 
but shall continue to act as a bank of deposit until further action 
| of the legislature ; and the said president and directors are hereby 
authorized and required to collect the assets and property of the 
bank and hold the same especially appropriated ; first, to the pay- 
ment of the principal and interest of the bonds known as the “‘ fire- 
loan bonds payable in Europe ; second, to the payment of the prin- 
cipal and interest of the fire-loan bonds payable in the United 
States ; and, third, to the redemption of outstanding notes hitherto 
| issued by said bank.” 
| In October, 1867, before the scheme provided in this act was car- 

ried out, Dabney, Morgan & Co., holding bills of the bank, filed 
| the bili in this case in the chancery court of the state for Charles- 
ton district, on behalf. of themselves and all other biilholders of 
the bank, insisting that the fire-loan bondholders and fire-loan 


stockholders, were not creditors of the bank, and that the act of 


1866 was unconstitutional in that by directing the properiy of the 
bank to be applied to the payment of the debts of the state, which 
| were not debts of the bank, it impaired the obligation of con- 
tracts. The bill prayed that the bank might be restrained from 
carrying the act into effect, and that the plaintiffs and_ other biil- 
' holders might be decreed to be paid out of the property and assets 
' of the bank. 
During the pendency of this suit the legislature of South Caro- 
lina, by an act passed September 15, 1868, entitled “An act to 
close the operations of the Bank of the State of South Carolina,”’ 


| amongst other things, repealed the 11th section of the act of De-— 


cember 21, 1865, above referred to. 


On the 7th of May, 1870, it was decreed by the court of first in- 
| stance, that the fire-loan bondholders and fire-loan stockholders be 
first paid ard fassu, out of the assets of the bank, and that any 
surplus be applied vo rata to the billholders, depositors and other 
| creditors, after adjusting the claims that arose during the war to 
the value thereof in United States currency. This decree ignored 
the 11th section of the act of 1865 altogether, as being unconsti- 
tutional, on two grounds: First, as disposing of property which 
the state did not own, and violating a solemn contract, on the 
faith of which the loan was taken; and secondly, as having no re- 
lation to the other matter of the act, and not being expressed in 
its title. The contract which the court held to have been vio- 
lated by this section, was the pledge of profits contained in the 
11th and 12th sections of the act of 1838, authorizing the fire- 
loan. The court held not only that the pledge of the profits was 
‘a pledge of the capital, but that the capital had ali been drawn 

out by, and returned to, .the state, and that the resulting fund now 
| remaining consisted only of profits. The court further held that 
this pledge of profits related to both branches of the fire-loan alike, 
| and that the fire-loan stock stood on an equal footing with the fire- 
loan bonds, although the latter only had been guaranteed by the 
bank. 

The Supreme Court of South Carolina, on appeal, reversed this 
| decree, placing the fire-loan bondholders on an equality with the 
| other creditors, and holding that the fire-loan stockholders were 
not creditors of the bank at all, and not entitled to any participa- 
tion in the fund; and directed the assets to be distributed among 
all the creditors of the bank in proportion to the amount of their 
claims, reducing those arising during the war to their value in na- 
tional currency. 

The grounds on which this decree was made were: First, that 
the pledge of profits in the act of 1838, expressly related to profits 
as distinguished from the capital ; that no separate account of such 
| profits had ever been kept; and that the result was, in fact, a loss 
| instead of profit—the small residue of assets yet subsisting being 

the joint result of capital, deposits and moneys received from loans 
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and discounts ; and, therefore, that the pledge relied on by the 
fire-loan bondholders and stockholders had nothing specific and 
distinct on which to attach ; and that, in fact, nothing was in exist- 
ence on which it could attach. Secondly, that the fire-loan bond. 
holders were to be admitted as creditors only by the express guar- 
anty of the bonds of the bank; and that the fire-loan stockholders 
were to be excluded because the bank had never guaranteed said 
stock. Thirdly, that no claim could be sustained by either under 
the 11th section of the act of 1865, because that act did not amount 
to an assignment (which could only be made by the bank), but 
amounted only to a direction which was never carried into effect, 
which the state, as sole stockholder of the bank, could, at any 
time before its execution, revoke, and which, by the act of Sep- 
tember, 1868, repealing the said section, it did revoke; and thatif 
the act of 1865 had amounted to an assignment it could not have 
been sustained as to the fire-loan stockholders, because they were 
not even creditors of the bank. 

This decree is brought here by a writ of error, under the 2d sec- 
tion of the act of 1867. The interposition of this court is invoked 
on the ground that the 11th section of the act of 1865 became a con- 
tract with the fire-loan bondholders and fire-loan stockholders, and 
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‘The creation of this trust in favor of the bondholders, if valid, 
was a contract with them. Confiding in it, they would desist from 
further efforts to secure the payment of their claims by adverse 
proceedings. It would be unjust to them to abrogate it and place 
them where they stood when the trust was created. The repeal of 
the section in question, therefore, did impair the validity of this 
contract, and, if the latter was valid, was a violation of the con- 
stitution. 

This conclusion, however, is based on the assumption that the 
law itself, namely, the 11th section of the act of 1865, was a valid 
law. If it was not valid, its repeal cannot be questioned. It is con- 
tended before us that it is invalid because it appropriates the as- 
sets of the bank to persons who are not creditors of the bank, but 
creditors of the state only. The objection taken, if valid in fact, 
is a good one. It was expressly decided in Curran v. The State of 
Arkansas, 15 Howard, 304, that if the capital of a state bank, like 


| the one in question, be withdrawn by the state, either for the pay- 


ment of its own debts or for deposit in the state treasury, it is a vi- 
olation of the pledges by which the capital of the bank, though 


| derived from state resources or state obligations, was set apart and 


that the validity of said contract was impaired by the act of 1868, | 
which repealed said section, and which repealing act was sus- | 


tained by the decree of the Supreme Court of South Carolina. 
The first question for us to decide, therefore, is whether the 11th 


section of the act of 1865 did, as alleged, amount to, or did be- | 


come, a contract with the appellants. 

When that act was passed the bank was hopelessly insolvent. 
The section referred to was intended to prescribe the manner in 
which its assets were to be distributed and its affairs wound up. 


appropriated as the basis of the independent credit of the bank ; 
and that a law passed to effect such a withdrawal or misappropria- 
tion impaired the validity of the contracts held by the creditors of 
the bank. 


That case had in it many features of the present one. The leg- 
islature of Arkansas, amongst other things, required the bonds of 
the state held by the bank of Arkansas to be given up and can- 
celed, and authorized the bank officers to receive in payment of 


| debts due the bank bonds of the state issued to raise capital stock 


The state was the sole stockholder, and the bank, as a corporar | ‘ : : : 
| says the court, ‘any other meaning or effect than what is plainly 


tion, could not complain of any course of action which the legisla- 
ture saw fit to adopt or prescribe. in relation to the state, it was 
alter et idem. In this respect its position was very different from 
that of private corporations. The action of the legisiature could 
only be questioned by the creditors of the bank. As to the bank 
itself, the wishes of the legislature were commands. When, there- 
fore, the legislature, by the 11th section of the act of 1865, de- 
clared that ‘' the president and directors [of the bank] are hereby 
authorized and reguired to coilect the assets and property of the 
bank, and hold the same specially appropriated, first, to the pay- 
ment of the principal and interest of the bonds known as the fire- 
loan bonds, payable in Europe; second, to the payment of the 
principal and interest of the fire-loan bonds payable in the United 
States; and third, to the redemption of outstanding notes hitherto 
issued by the bank;"’ this declaration, if valid, was not only a di- 
rection, but alaw. It was a law which the bank could not ques- 
tion ; only creditors, whose interests were in. conflict wiih it, could 
question it. As an enactment, it created, zfso facéo, a trust, and 
made the bank a trustee for the parties provided for by it. It was 
2 trust on which the bondholders, when made acquainted with its 
terms, had a right to rely. They became, it they assented to it, 
cestuis gue trust with vested rights. Being made for their benefit, 
it will be presumed that they did assent to it if they expressed no 
dissent. : 

It is unnecessary to go into the learning of voluntary assign- 
ments for the benefit of creditors. Itis clear law that such an as- 
signment, if assented to by the creditors, or a considerable portion 
of them, becomes irrevocable ; and in this country assent will be 


presumed if dissent is not expressed. The cases on this subject | 


for the bank, notwithstanding the bills of the bank might not have 
been taken up. ‘“‘ We cannot attribute to this provision of the law,’ 


apparent on its face. It authorizes and requires the assets of the 
bank to be appropriated to pay debts of the state ; and we cannot 
conceive how this can be reconciled with the rights of creditors to 
those assets."’ p. 317. The bank in that case, as in this, was in- 
solvent, and the court held that all its assets formed a trust fund 
for the payment of its creditors, and that a stockholder could not 
lawfully withdraw any part of this fund from appropriation to that 
object. and that a law passed for that purpose was unconstitutional. 
The majority of the court was clearly of opinion that a right on 
the part of the state to withdraw the funds of the bank for the 
uses of the state, or to pay the debts of the state, would render the 
bank itself obnoxious to the tenth section of the first article of the 
constitution, which prchibits a state from emitting bills of credit, 
inasmuch as it would destroy the distinctive existence and inde- 
pendent credit of the bank, which indepentient credit is founded 
on the inviolability of the capital piedzed for the payment of its 


| debts. 


| ital and operations. 


Now, in this case, the assets of the Bank of the state of South Car- 
olina waich still remained in 1865, where the resultant of all its cap 
We hold, with the supreme court of the state, 
that they were not profits, nor the subject of any previous pledge 
of profits, to any specific class of debts. Aay question, therefore, 


| arising vpon any such previous pledge may be laid out of the case. 
| The only question is, whether the appropriation by the state legis- 


will be found collected in Burrill on Assisgnments, pp. 84, 309, | 


418. 

In this case, it is true, no actual assignment was made. But for 
the purpose of creating a trust it was not necessary. The act was 
a law of the state making the corporation a trustee. 


rights were thus created in favor of the ces/uzs gue trust will be no- 
ticed hereafter. 


What special | 






lature of these assets to the payment, first, of the fire-loan bonds, 
and, secondiy, of the fire-loan stock, was valid and effectual. 

As to the latter, we think the supreme court was clearly right. 
The fire-loan stock was clearly not a debt of the bank, but a debt 
of the state alone, and the appropriation of the assets of the bank 
to its payment was directly within the case of Curran v. The State 
of Arkansas. 

As to the fire-loan bonds there is more room to doubt. These 
bonds were the debts of the state, and not of the bank, it is true, 
but their payment was guaranteed by the bank; and it is strenu- 
ously insisted that this circumstance rendered them so far obliga- 
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tions of the bank that the latter might be justified in providing for clerk Accordingly issued the writ of cer/iorari, requiring the state 
their payment in preference to their other creditors. Had the bank | court to send to this court the record and proceedings in the cause. 
done this, the question as thus presented would have fairly arisen. | Tae question now made is whether the court has jurisdiction of 
But the bank, as a distinct entity, never did make such an appro- | the case. It is claimed to exist under the first section of the act of 
priation of its assets. The appropriation which was made was an | congress of April 20, 1871, which is as follows: 

appropriation by law ; and that law was made by the state itself—| “ Any person who, under color of any law, statute, regulation, 
the principal debtor. The case was the same, in principle, as the | custom or usage of any staie, shall subject, or cause to be sub- 
Arkansas case. The legislature of South Carolina, by iaw, appro- | jected, any person within the jurisdiction of the United States, to 
priated the assets of the bank to pay the debts of the state. This | the deprivation of any rights, privileges or immunities secured by 
it could not do without violating the pledges made to the creditors | the constitution of the United States, shail, any such law, statute, 
of the bank, even though the particular debts thus preferred were | ordinance, regulation, custom or usage to the contrary notwith- 
guaranteed by the bank. The fire-loan bonds were not due by | standing, be liable to the partly injured, in any action at law, suit 
several years when this act of appropriation was attempted to be | in equiiy, or other proper proceeding for redress ; such proceeding 
made. No claim had yet accrued thereon against the bank. So | to be prosecuted in the courts of the United States, with and sub- 
far as appears, there were not even any arrears of interest due. It | ject to the same rights of appeal, review upon error, and other 
did not then appear that the bank ever would be liable for the debt. | remedies provided in like cases in such courts, under the provis- 
It was the duty of the state to prevent such liability from ever | ions of the act of the gth of April, 1866, and the other remedial! 
arising. These special ciwcumstances under which the law of 1865 | laws of the United States which are in their nature applicable in 
was passed, bring it still more clearly within the decision of Cur- | such cases.” 


ran v, State of Arkansas. It is insisted by the counsel of the railroad company that the 





The decree of the Supreme Court of South Carolina must be | language of this section includes all persons of every class within 
affirmed. | the jurisdiction of the United States; that it comprehends any 
rights, privileges or immunities secured by the constitution, and any 
one of the amendments, and that the corporation is a person rep- 
resenting and acting for all the members of which it is composed, 
‘and for the rights, privileges or immunities secured to them as 
‘such, Now, if it be admitted that this is the true construction of 
the act of April 20, 1871, and if it be conceded, further, that the 
state was prosecuting an action of debt for a penalty which could 
not be imposed without causing the company to be subjected to 
the deprivation of rights, privileges and immunities granted by 


STRONG, J.—I concur in the judgment given in this case, but not | 
in all the positions takefi in the opinion of the majority of the | 
court, I cannot regard the eleventh section of the act of the gen- 
eral assembly of South Carolina, passed December 21, 1865, as 
amounting either to an assignment or a declaration of trust of the 
property of the bank in favor of the holders of the fire-loan bonds. 
In my opinion it ¢ flected no transfer, either legal or equitable, and 
vested no interest in the creditors. Hence, the repeal of the act 
by the legislature in 1868 was no disturbance of any vested rights, a : é 
and it is not obnoxious to the objection that it impaired the obliga- the constitution, the ne eS Seer ‘ie aanercome te 
tion of any contract. For this reason, and for this reason alone, | | removed from the circuit court of Sangamon county so as to au- 


think the judgment should be affirmed. thorize this court to take jurisdiction. 
2 The reason urged is that the act of the legislature under which 
We concur in what is said by our brother STRONG, : : : : — 
M | the penalty is sought to be imposed impaired the obligation of the 
area J- | contract which the state made with the company by iis charter. If 
AVIA, J. ' this were so, has congress authorized the transfer of a case from 
JUDGMENT AFFIKMED. 


the state to the federal courts in such a contingency? It must sat- 


Removal of Saeed eon. State to Federal Court | }*f<torily appear that this has been done. 


There can be no doubt that congress can vest any jurisdiction 
—A OE OE : ate 
ct to Enforce Fourteenth Amendment. authorized by the constitution, in the federal courts, either originally 


THE PEOPLE OF THE STATE OF ILLINOIS v. THE CHI-| °° by transfer from the state courts. But prior to the act of April 20, 
CAGO AND ALTON RAILROAD COMPANY. 1871, that clause of the constitution which prohibits a state from 
passing any law impairing the obligation of contracts, when in 
Circuit Court of Lhe United States, for the Southern District of volved in a suit pending in a state court, and the decision of the 
Mlinois, Fune 18, 1874. court was in favor of the validity of the law, could only be con- 

| strued by the federal courts by writ of error under the 25th section 
of the judiciary act. Has the act of April 20, 1871, changed this? 
If so, it must be by express words or by necessary implication. 
1. Removal of Causes—Construction of Enforcement Act.—Ihe act of con- | The first section of the act of 1871 declares that the person doing 
gress of April 20, 1871 (17 Stats. at Large 13, @ 1), to enforce the 14th Amendment, re- | the injury under color of the state law shall be liable to an action 
lates to actions, suits and proceedings originadly commenced in the district and circuit F aie . : 
courts of the United States, and does not authorize the transfer of causes from the state at law, suit in equity or other proper proceeding for redress It 
to the federal courts, though brought under a state law which attempts to deprive per- will be observed that then the words “ action at law and suit in 
sons of rights secured by the constitution of the United States. equity ” are omitted, and the language is *‘ such proceeding to be 


2. The first section of the act of congress of April 20, 1871 (17 prosecuted in the several district and circuit courts of the United 
Stats, at Large 13), construed. States.” 
ates. 


Present: Mr. Justice Davis; DRUMMOND, Circuit Judge, and 
Treat, District Judge. 








DRuMMoNnp, Circuit Judge.—The state commenced a prosecu-| ‘There can be no doubt that the action at law and suit in equity, 


tion in its own name against the railroad company, a corporation | referred to are original actions and suits to be commenced in 
of this state, for a violation of the act of May 2, 1873, in the cir- the district or circuit courts, and it would seem not an unfair con- 
cuit court of Sangamon county. After the action was commenced | struction to hold that “ other proper proceeding’ should follow the 
the defendant, in vacation, filed a petition, verified by affidavit, | principal words used, and should also be referred to any other orig- 
with the clerk of this court, which alleged, in substance, that the | inal proceeding than such as might be proper!, termed an action a 
ra‘lroad company claimed rights, privileges and immunities | law or suit in equity ; and when they were prosecuted in the district 
secured by the constitution of the United States, and that, under | or circuit court they were to be subject to the same right of appeal, 
the color of the act of this state above mentioned, the company | review upon error, and other remedies in like cases provided un- 
was subject to be deprived of the same, and asking for a writ of | der the act of April 9, 1866, and other remedial laws in their na- 
certiorar? to the state court, where the action was pending. The | ture applicable in such cases, 
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‘ 

Now the argument is because in some of the statutes here referred 
to, provision is made under certain circumstances named in each 
case, for a transfer of the case from the state to the federal court, 
that this cause can be transferred. We are not prepared to admit 
the conclusion. On the contrary, we think if the first section cf the 
act of 1871 was intended to authorize the transfer, more cxplicit 
language would have been used. Undoubtedly that section in the 
case named intended to confer on the circuit and district courts 
original jurisdiction, but full effect can be given to the sectin 
by applying the words used to original “actions at law suits in 
equity, or other proper proceeding ;"’ and “like cases,’ may well 
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| 
| cent., the. balance alleged to be due from the defendant on a con- 


| tract to purchase ten shares of stock in the said insurance com- 


| ance that the receiver now secks to recover. 


mean cases originally brought in such courts, namely, the district | 
and circuit courts of the United States. The case not is then witivin | 
the rule already stated. See Gaughan v. Northwestern Fertilizing | 


Co., 3 Bissell, 485. 
not authorized by express words or by necessary implication. We 


The transfer of this case to this court is | 


think, therefore, this court has no jurisdiction of the case, that the | 
writ should be quashed, and the surt remanded to the Sangamon | 


Circuit Court. 
REMOVAL NOT GRANTED. 





Bankrupt Act—lInsolvent Corporations—-Receiver’s 
Power to Sue—Liability of Stockholder. 


GEORGE CHANDLER, RECEIVER, ETC., v. A. SIDDLE. 
United States Circuit Court, District of lowa, May Teri, 1874. 
Before Mr. Justice MILLER. 


1. Bankrupt Act-—-Insolvent Corporations.—The bankrupt act does not turnish 
the sole remedy for winding up insoivent corporations or companies 


2. Power of a Receiver to Sue in the Courts of Another State considered. 

3» Liability of Sharcholders.—A call or assessment, or some equivalent action, 
held essential to the liability of the defendant on his contract to purchase shares of stock 
inan incorporated company. 

@ction at law. The plaintiff alleges that he is the receiver ot the 
Lamar Insurance Company of Illinois, appointed by a court of chan. 
cery, in Chicago,in a suit in which two persons whoare named were 
piaintiffs, and the said insurance company was defendant—the ex- 


| suitis brought. 
| trine doe m the record before me 
| trine does not arise cn the recor 2~fore me. 


pany. The contract is in writing, and is in substance that the de- 
fendant promises to pay for said stock, $1,000 in this manner : 
five per cent. down, and three installinents of five per cent., in 
three, six and nine months. ‘ The balance being subject to the 
call of the direciors as they nay be instructed by majority of the 
stockholders represented at any regular mecting.” 
The charter of the 


It is this bal- 


nor the powers and 


o”- 


company is not set forth in the pleadings 
authority of the receiver, otherwise than as appears above, 

The defendants d@murred to the petition, and, on assignment, 
the points below meationed were ruled. 

arker S&S Twomly, tor the receiver; Fumes 7. Lane, Gatch, 
Wright S& Kenaedy, tor the defendant. 

Mr, Justice MILLER orally delivered the opinion of the court, , 
holding, in substance, 

1. That proceedings in bankruptcy are not an exclusive method! 
The bank- 
rupt act does not, 2pso_facto, suspend state laws for the collection 
of debts. The act of congress of February 13, 1873 (17 Stats. at 
Large, 436}, is a complete answer to the position that the sole sem- 
edy against an insolvent insurance company is in the bankruptcy; 
court, 

2. It is perhaps true that, where duly appointed and authorized, , 
a receiver may, ordinarily, sue in another state. This power, when 


of winding up insolvent corporations or companies. 
§ P 


it exists, arises from county, ia the absence of special statute 
regulation, and it is, in general, subordinate to the right of local 


| creditors as respects property within the jurisdiction where such a 


The effect of the bankrupt act on the general doc- 
And in view of the 
uncertain nature of the proceedings in which the present plaintiff 


was appointed, I give no definite opinion concerning his powers in 


act nature of which does not appear. It is alleged that the said com- | 
pany had before said suit in illinois was brought, became insol.- | 


vent and ceased to do business. 

The petition herein also alleges that on August 15, 1873, the said 
court of chancery in said cause made an order as follows: ‘‘ And 
the said receiver is hereby authorized and empowered tv compro- 


| 
} 


| 


mise with any one or more of the stockholders of the said corpo- | 


ration defendant, and to take and receive from him or them such 
sum of money or such percentage on the amount due from such 
stockholders as in the judgment of said receiver will be just and 
equitable, and a fair proportion for such stockholder to pay to 
ward discharging the debts of the corporation. And upon such 


payment and settlement said receiver is hereby directed to give | 


up and surrender to the party or parties so paying, the stock, bond, 
or obligation of said parties, and to release and discharge the 
same. 
case said receiver shall bring any suit to enforce the payment of 
any stock or other obligation due to the said corporation, he shall 


And it is further ordered, adjudged and decreed that in | 


bring said suit for and enforce such claim for the full amount of | 


the debt or demand due, and the said decree of this court entered 
on the 18th January, 1873; and the matters therein contained, so 
far as the same relate to :he assessment of twenty per cent., the 
call of fifteen per cent., and the collection of such per cent. and 
call, be and the same is hereby, as to all future and further pro- 
ceeding, vacated and declared to be of no force or cffect, and said 


| respect of suits brought in this district. 


See Booth v. Clark, 17 
How. 322. 
3. In this action a¢ /aw, in which neither the corporation nor 


| its stockholders other than the defendant are before the court, and 


in which the suit is on the contract of subscription for the entire 
80 per cent. alleged to be due, 1 am of opinion, considering the 
ter:ns of that contract, and that no call or assessment is alleged, eith- 
er byethe company before the insolvency or by the court since, that 
the petition does not state a cause of action. In other words, in 
this action at law on the contract, there musi bea call or assess- 
ment, or something standing in the place thereof, and equivalent 
thereto, cither by the company or by a proper court, in order to 
make the defendant liable. This does net appear either by the 
averments of the petition or on the exhibits thereto, and hence the 
demurrer must be sustained, but the plaintiff may amend, and, in 
doing so, I advise him to set forth the charter of the company and 
the nature of the chancery proceeding in Illinois. 
ORDEKED ACCORDINGLY, 


Correspondence — An American Lawyer in Lon- 
don— More About the English Judiciary and 
Practice. 

LONDON, May, 1574. 
Epiroks CentkaAt. LAW JoURNAL:—lI am pleased with the good-sense- 
like way in which the counsel here present their cases to the judges, and 

the no less x 

and after such presentation, 


sood-sense-like way in which the judges deal with the cases ag 
Aside from this generally good-sense-like 
way, I have heard but one argument which struck me as notable. That one 


| was made in the Exchequer, and was every way excellent, close, clearand 


decree shall not operate as a bar to such recovery, nor shail said | 
decree or the matters therein contained, defeat or bar any suit | 
which said receiver may hereafter bring to enforce payment of any | 

! 


debt due to said corporation.” 


The present suit is brought by the receiver to collect 80 per | 





strong, yet in no wise tedious. The question argued had reference to the 
form and subject of patents, and more immediately concerned patentable 
matter. Some difficulties in the case were suggested by the judges, all of 


which difficulties were promptly met and apparently overcome by the coun- 


sel. 
and counsel, 


I like also very much the openness and sincerity between the judges 
If the former interpose, as they often do in the course of the 





342 CENTRAL LAW JOURNAL. 


Number 28, 





argument, it is never, so far as I have seen, to embarrass, but only the bet- 
ter to understand the case, and to notify the counsel when the point under 
discussion is, or is not, altogether clear, or is immaterial. One of the judge, 
of the Queen’s Bench in an argument made a few days ago, said to counsel : 
“ T see no difficulty on that point; suppose you proceed on the next. And 
if, before you conclude, we deem the point you are now arguing material, 
and it is not clear to us, we will then call your attention to it again.” 
Without hesitation and without remark, except, perhaps to thank his hunor, 


counsel adopted the suggestion, and went on to argue the other parts of 


the case. In this way court and ceunsel soon come to understand each 
other, and both better to understand the case. It is npt merely a saving 
of time. It is the practice of fair dealing. If counsel should conduct 
themselves in their office as such, with “ all good fidelity to the court,” as 
they most certainly ought, so also should the court deal openly and in- 
genuously with counsel. ‘To deal otherwise is not honest. Then the prac- 
tice here is for the judges to give their opinions immediately upon the con- 
clusion of the arguments. The opinions are given orally, serzatzm, begin- 
ning with the chief justice. I think there are great advantages iu this 
practice—not the least of which, to a person of sensibility, is, there is a 
fragrance about the opinions which is not to be found in one written under 
the smoke of an offensive cigar, at some leisure hour, after the papers have 
all been laid away in some musty pigeon hole, in some badiy ventilated 
room, six months or more, and when, as Lord Elienborough once said 
of like papers, one cannot open them without endangering one’s health. 
Not only is the determination more intelligent, when made on the spot, at 
the time, but more just. It not unfrequently happens, when the case is so 
delayed, and an opinion is afterward written by one judge for the court, in 
the absence of counsel and of the other judges, that important and, per- 
haps, decisive points taken at the argument are altogether overlooked or 
forgotten; whereas, when each judge gives his separate opinion in the pres- 
. ence of the others and of the counsel on either side, and when the matter 
is fresh in the recollection of all, no such mistake could be made. 

‘To give your readers an idea of the amount of law business done here, 
let me state: In the Court of Qyeen’s Bench there are five puisne judges— 
Sir Colin Blackburn, Sir John Mellor, Sir Robert Lush, Sir John Rich 
ard Quain, and Sir Thomas Dickson Archibald. There is also an associ- 
ate, Hon. H. G. Campbell, who has his office in Chancery Lane. ‘The 
chief justice has three clerks; each of the puisne justices two, and the as- 
sociate one. Then there are masters whose office is in the Temple. The 
jurisdiction of this court is detined by act of Parliament, 1870, 33 and 34 
Vict. chap. 6. 

The Lord Chief Justice of the Court of Common Pleas is the Ki. Hgn. 
Sir John Duke Coleridge. There also five puisne justices on this court— 
Hon. Sir Henry Singer Keating, Sir William Baliol Brett, Sir William 
Robert Grove, Hon. George Denman, and Sir George Honyman. Each 
justice has two clerks. There is also an associate juistice of this court, 
whose office is in Chancery Lane, and who has one clerk. Then there 
are five masters, with comfortable salaries, and chief clerks, judgment 
clerks, writ clerks, and record clerks. The salary of the chief justice is 
£7,000; each of the puisne justices has £5,000. 

The Lord Chief Baron of the Exchequer is the Rt. Hon. Sir Fitzroy 
Kelly.. There are five puisne barons—Sir Samuel Martin, Sir George 
William Wilshere Bramwall, Sir Gillery Pigott, Sir Anthony Cleasby and 
Sir Charles E. Pollock, each of whom has two clerks. Then there is an 
associate justice—Hon. Henry Pollock, whose office is in Chancery Lane. 
There are also five masters, with salaries of £1,500 each; a taxing depart- 
ment, a judgment department, a rule department, a bail department, and a 
sealer of executions. 


The Court of Appeals in Chancery consists of the lord chancellor and | 


’ 


two judges styled “ Lord Justices of the Court of Appeals in Chancery.’ 
Any judge of the superior courts of common law may also sit as assistant. 
One of the lords justices, sitting with the lord chancelior, may form a court. 
There is an appeal to this court from the orders of the chief judge in bank- 
ruptcy; and an appeal lies from this court to the House of Lords. 

The judges of the “Crown Cases Reserved Court” are, the justices of 


the Queen’s Bench, of the Common Pleas, and of the Exchequer. Of the | 


Rolls Court, Hon. Lord Romilly is the master or keeper.* The court sits in 
the Rolls Yard, Chancery Lane. The Rt. Hon. Sir James Hannen is the 





* Unless we are mistaken, Sir George Jessel, the former solicitor general, is now mias_ 
ter of the roils. See ante p. 159.—Eps. 


judge of the Court of Probate and Divorce and Matrimonial Causes. The 
courts are separate, but the same judge sits in both. The judge of the 
High Court of Admiralty is Sir Robert Joseph Phillimore; salary £4,000. 
The Vice Chancellor’s Court sits at Lincoln’s Inn. Vice Chancellor, Sir 
Richard Malins, with associates Bacon, Hall and others. The chief jus- 
tice of the London Bankruptcy Court is Sir James Bacon, with senior and 
other registers, comptroller, and taxing masters, official assignees <ind receiv- 
ers in insolvent estates, and the like. There are also local bankruptcy and 
other minor courts and inns of courts, with deans and masters, vicar gen- 
erals and treasurers, not to mention the city and metropolitan courts, the 
powers of all which are regulated by acts of Parliament, and between 
whom there never is, so far as I can learn, any conflict of authority. While 
there is much to be done through so many agencies and by so many per- 
sons, all seems to be done well. And, on the whole, I doubt if there is 
any place on this planet where the subject, by recourse to the laws, finds 
right and justice more promptly or completely than in England. 
PELHAM. 





Book Notices. 


THE COMMENTARIES OF GAIUS, AND RULES OF ULPIAN. Translated 
with notes, by J. T. ABbpy and BRYAN WALKER. New edition. I2mo. 
pp. xxvii; 479. Cambridge (Eng.) 1874. 








There is no better evidence of the growing interest of English lawyers 
in the Roman law than the eagerness with which the booksellers turn out 
treatises of all kinds upon the subject. Some of them are mere booksell- 
ers’ work, made to sell, and very poorly made at that; others are of real 
merit. This book belongs to the latter class. 

It contains the Latin text of the two treatises mentioned in the title, with 
a translation, rather close than elegant, on the lower half of the same 
pages. The notes cover some thirty-five pages of fine type at the end, and 
are evidently intended for carefut students of the minutia of Roman law. 
We miss the free handling and the comparative notices of English law, 
which make Mr. Poste’s edition of Gaius attractive to the professional stu- 
dent. But any one who wishes to study accurately the Roman law as preg 
sented in its most interesting and valuable remains, wiil find this edition 
convenient and useful. 

It is a little singular that of three treatises which have been preserved to 
us in their original form, out of the “twenty camel-loads”’ that formed a 
| Roman law library, two owe their preservation each to a single manuscript. 
The recovery of the original text of Gaius so late as the year 1816, from a 
Verona palimpsest, is a chapter of the romance of literature, as will read- 
tly be admitted by any one who has read the account of it in Goshen’s in- 
teresting preface, which ought to be translated, or at least reprinted in the 
English editions, if only for the light it throws upon the many obscurities 
of the text. Of the MS. to which we owe the fragment of Ulpian a suffi- 
cient account is given in the present volume—preface, p. xxiv. 

The prefaces also contain a succinct account of the contents and sup- 
| posed purpose of both works, and there occurs a remarkable contradiction 
between the two prefaces that forms a striking exception to the general ac- 
curacy and care of the editorial work. In the preface to the first edition 
(p. ix) we are told that “* What Gaius really had in view was not the pub 
lication of a systematic treatise upon private law, but the enunciation, in 
the shape of oral lectures, of matter that would be serviceable to those who 
were studying with a view to practice.’’ Whether this is a true view to be 
taken of the Commentaries we cannot stop here to discuss, only remarking 
| that no edition of Gaius’ seems to us so thoroughly to have mastered the 
| true intent and purpose of Gaius as Bocking, whose theory makes it a treat- 





ise even more systematic than the Institutes of Justinian, and whose analy- 
sis of its contents appears unanswerable. Some such view seems to have 
occurred to the present editors between the two editions; for in the preface 
to the second (p. xxvi) we find it said of Gaius: “* His object was not so 
much to enter into details of practice as to present his readers with a com- 
prehensive outline of the Roman law as a system. On the other hand, UI- 
pian’s aim was, we venture to think, enterely different. He wished to draw 

up a hand-book for the use of practicing lawyers.’’ That in this case “‘ the 
| sober second thought” (if the learned English editors will pardon us for 
applying to them such an American phrase) was altogether the best, we 


| have already intimated as our opinion; and the retention of several pages 
of remarks founded upon the other view can only confuse the student. If 
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Bocking is even probably right, the space might be much better occupied 
with his excellent statement of the plan on which Gaius wrote, especially 
as this has an independent value in its bearing on the much-discussed divi- 


sion of Persons, Things, and Actions. W. G. H. 





MEASURE OF DAMAGES. By THEODORE SEDGWICK. Sixth edition, ed- 
ited by HENRY D. Sepcwick. New York: Baker, Voorhis & Co. 
The first edition of this well-established treatise appeared in 1874. The 

only work on the Law of Damages then in existence was that of Sayer, a 
London lawyer, which was published in 1770, and of which a second ed- 
ition appeared recently (1872), after the lapse of more than a century. 
The treatise of Mr. Sedgwick was so philosophical, as well as so practical, 
that its merits were at once recognized in this country, and shortly after 
wards in Great Britain. By its preparation the author rendered a substan- 
tial service to the law, and, more than any other writer, has insisted upon 
the necessity of having, as far as practicable, known, fixed and certain rules 
to measure the extent of the recovery of damages in civil actions. When 
he first wrote, the amount of damages in many cases where the measure is: 
now fixed by rule or principle, was left to the arbitrary and uncertain dis- 
cretion of the jury. Whoever has read the treatise under consideration 
knows how often and how earnestly the author has inveighed against this 
and insisted upon certainty and precision in the principles which govern 
the amount of pecuniary compensation in courts of justice. 

Mr. Sedgwick combined, almost as successfully as any legal author we 
know of, the faculty of condensed philoshphic discussion, with that of pre- 
senting enough of the details of adjudged cases to illustrate his views and 
to exhibit the actual state of the law upon the topic under his considera- 
tion. The result is that his work on damages at once took, and to this day 
has kept the field. It has no American rival, and the only specific English 
treatise, except that of Sayer above mentioned, is Mr. Mayne’s Law of 
Damages, which appeared in 1856, and which presents the subject almost 
exclusively from an English standpoint, and for the benefit of English prac- 
titioners. Mr. Mayne avows that he has “only resorted to American de- 
cisions where none of our own were in point.’’ Not so with Mr. Sedg- 
wick. The field of adjudication in Great Britain has been as carefully ex- 
plored as the same field in this country ; and in this edition, which is the 
most complete and in every way the best of any that has yet appeared, it is 
not too much to declare that the combined industry of the author and the 
successive editors has gathered together, so far as it is practical to do so, 
whatever is worth the attention of the profession concerning the law of 
damages. It would be easy to point out here and there some developments 
of single points connected with the subject which have not been as satis- 
factorily presented as the state of the decisions would permit, but this would 
be to us an ungracious task, for our deliberate judgment is, and long has 
been, that this is one of the very best law books ever published, and it gives 
us sincere pleasure to record our sense of its merits and usefulness, and to 
welcome the appearance of this full and enlarged edition. 





Famous Cases OF CIRCUMSTANTIAL EVIDENCE. Second edition. Re- 

vised and enlarged. New York: James Cockcroft & Co. 1874. 

The title of the book correctly indicates its character. The cases have 
been selected so as to give variety and interest to the work, and its popu- 
larity has been such as already to call for a second edition. To us, one of 
the principal attractions of the work, and a leading element of value in it, 
is the introduction of about 40 pages on the Theory of Presumptive Proof, 
by S. M. Phillipps, author of * Phillipps on Evidence.’’ Others, however, 
will prize the work for the remarkable cases which it contains, and these 
have a value, at least an admonitory value, which the conscientious judge 
and lawyer cannot overlook. 





Summary of Our Exchanges. 


Sale of Stock for Unpaid, Assessments.—The Daily Register for 
July 1, publishes a long opinion of VAN VorRsT, J., in the case of Ann Eliza 
Mitchell, executrix, etc., of Samuel L. Mitchell, deceased, against the Ver- 
mont Copper Mining Company, Smith Ely,and Joseph J. Bickwell, which re 
lates to the validity of a sale of stock by the directors, of a corporation, for un- 
paid assessments. 

Criminal Procedure—Exceptions.—New York Supreme Court, Gen- 
eral Term, Slatterly v. People, Daily Register for July 1 contains the 
ruling under the New York practice. In cases punishable by death, or im- 








prisonment for life as a minimum punishment, an exception is not required in 
order to present a legal proposition for review upon writ of error after convic- 
tion, but where the maximum term of imprisonment is less than during life, 
attexception is required to be made. 


Alimony Pendente Lite—Dispute as to Marriage.—In Humphreys 
v. Humphreys, New York Supreme Court, Special Term, Daily Register, June 
29, the plaintiff, who had brought an action fora limited divorce on the ground 
of desertion and abandonment, applied for alimony pending the suit; but the 
court, VAN VoRST, J., refused to grant it on the ground that there was no 
proof of marriage. Subsequently to the cohabitation with the plaintiff the de- 
fendant had been lawfully and publicly married to another woman, and the 
court held that there could be no presumption in support of the validity of a 
prior secret marriage, when it would operate to make the subsequent open and 
formal marriage a crime, 

Official Character of the Person before whom Title Papers are 
Acknowledged.—In the New York Marine Court, Part 1, before Judge 
MCADAM, Daily Register, June 29, the point was ruled that where an offi- 
cer signs his name, with the title of his office, that is prima facia evidence that 
he holds such office ; and, where he signs his name alone, evidence ahuade 
may be given to prove the fact that he was an officer authorized to do the act 
he assumed to perform. 

Right to File Supplementary Petition.—Soher v. Fargo, New York 
Supreme Court, General Term, Daily Register for June 26, rules the point of 
practice that the right to serve a supplemental complaint is not absolute, but 
rests in the sound discretion of the court. See Beach v. Reynolds, 53 N. Y. 1. 

Mechanic’s Lien Notice.—The Pittsburgh Legal Journal for July 1 pub- 
lishes a nisi prius decision—The First National Bank, etc. v. Childs, holding 
that mechanics, miners, laborers and others claiming under the act of April 9, 
1872, must give notice in writing to the officer executing the process before the 
actual sale of the property; in default of this notice, no lien. Construction 
of said act and its requirements. 

The Washington Law Reporter for June 30 publishes the recent act of con- 
gress relating to the government of the District of Columbia ; also the case of 
United States v. Barney Wood, Supreme Court, District of Columbia, re- 
lating questions of local jurisdiction, aud also to the doctrine of new trials im 
criminal cases. 

Northern Pacific Railroad Company—Change of Line—Rights of 
Settlers.—The Washington Law Reporter for June 30 also publishes a de- 
cision of the Secretary of the Interior in Engerbretson v. Northern Pacific 
Railroad Company. 

The Daily Register of July 3d and sth eontains an able and exhaustive 
discussion of the Law of Bailments by Chief Justice DaILy, of the New York 
Common Pleas, in the case of The First National Bank v. Ocean National 
Bank, in which he holds that a bailment in which the trust is for the benefit of 
both parties is not such an one as, in the event of loss (unless occasioned by 
gross negligence, or wilful neglect equivalent in its nature to a breech of faith, 
or in practice equal to a fraud), will exempt «he bailor from liability to make 
the same good. We shall endeavor to notice this case more at length here- 
after. 

The Albany Law Journal for June 27, contains an editorial article on 
Good Faith in Guardians and Trustees of Infants; also an elaborate article by 
John Proffatt, Esq., on The Liability of a Master for the Wrongful Acts of his 
Servant, in which he examines many cases, and concludes as follows: “In 
closing this subject we cannot help observing the adaptability of the common 
law to meet the varying relatidns and exigencies of social life; and, perhaps, 
in its whole domain, no subject better illustrates its exhaustiveness and adapt- 
ability than the law of master and servant, which gradually expanding from 
the fixing of the liability of one for the acts of those in his own immediate 
charge and control, has authoritatively and precisely fixed on one who works 
by an agent at any distance, in any concern or through any number of trans- 
actions, and which, while holding employees to a strict acceuntability, reason- 
able and adequate to protect the public, has not so stringently fixed a liability 
as to dissuade them from acting by agents." The Journal also publishes an 
interesting article on the Criteria of Negligence, by John F. Baker, Esq,, and 
also reports the important case of Hime v. The Levee Commissioners, deliv- 
ered recently in the Supreme Court of the United States, upon the jurisdiction 
In equity to enforce payment of corporate bonds. 


The Legal Gazette for June 26, published Chaffee v. United States, Su- 
preme Court of the United States, which was a prosecution under the inter- 
nal revenue laws. _ The facts of the case are set out at great length, but only 
the points ruled by the court are given, instead of the full opinion. In The 
Diligent Fire Insurance Company v. Lehman, published in the same num- 
ber, the Supreme Court of Pennsyvania, hold that a contributing member of 
an engine company has not such a legal status as entitles him to invoke the 
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action of the court to reinstate him as amember. In Northampton County v. 
Lehigh and Susquehanna Railroad Company, published in the same number, 
the same court hold that the words “ real estate"’ in a statute exempting all 
real property from taxation, do not include the track, etc., of a railroad com- 
pany. In Watt's appeal, which the same journal publishes, the same court 
holds that the assets within the jurisdiction of the forum of the testator’s 
domicil in another state, cannot be marshalled with the assetts of the estate 
in Pennsylvania—affirming Freeman's Appeal, 1 Leg. Gazette, 322. 


_— — = 


Notes of Cases. 


Foreign Corporation—Where it may be Sued.—In Lathrop v. 
Union Pacific Railroad Company, Supreme Court, District of Columbia, Gen- 
eral Term, September, 1873, it is ruled on the authority of Bank of Augusta 
v. Earle, 13 Peters, 519; Marshall v. B. and O. R. R. Co., 16 How. 328; 
Lafayette Insurance Co. v. French, 18 Mow. 404, and Ohio & Miss. R. R. 
Co. v. Wheeler, r Black. 297, that a corporation can have no legal ex- 
istence out of the boundaries of the sovereignty by which it was created, 
and can only be sued in a different state by express legislation author- 
izing such suits against foreign corporations having agents wthin the state, 
conducting the business for which it was organized; and that for the pur- 
pose of litigation, a sorporation is to be considered an inhabitant of the 
state under whose laws it exists. In this case it appeared the act of congress 
incorporating the Union Pacific Railroad Company, extended the privilege of 

‘ certain land grants aad other subsidies to the Union Pacific Railroad Com- 
pany, Eastern Division, upon the same conditions as are imposed on said first 
named company, and said act also provided that said first named company can 
sue and be sued in all courts of law and equity within the United States; held 
that although the Union Pacific Railroad Company, Eastern Division, accepted 
the aid of the statute, its capacity for suing and being sued was not thereby 
enlarged, and being a corporation of the state of Kansas, could not be sued 
in this jurisdiction. 

Keeper of Attached Property— Right of Compensation.— Connors 
v. Parker, Supreme Judicial Court of Massachusetts, was an action of con- 
tract for services as keeper over certain goods which the defendant, as deputy 
sheriff, had attached. At the trial it appeared that the defendant signed and 
gave to one Savage a paper in substance as follows : ‘‘ Middlesex, Malden, May 
20, 1871. To W. H. Savage or dearer—I hereby appoint and constitute you 
keeper of all the goods, etc., situate, etc., and you are authorized and required 








to safely keep the same in custody until otherwise ordered by me. Luther L. | 


Parker, deputy sheriff." Savage, with the consent of defendant, delivered 
this paper to one Bartlett, who was already employed in the factory where the 
goods were situated, The defendant agreed with Bartlett that he should re- 
tain the custody of the goods without compensation. Bartlett, however, with- 
out the knowledge of the defendant, gave the paper to the plaintiff Connors, 
without notifying him of the agreement not to charge for custody. The defend- 
ant offered to show the agreement between himself and Bartlett, but the pre- 
siding judge excluded the evidence, and ruled that if Bartlett held the property 
by authority of the defendant under this agreement, and gave the agreement and 
custody to the plaintiff, without notice of his agreement in respect of compen- 
sation, with the plaintiff, and the defendant thereafter kept the property, then 
he was entitled to a reasonable compensation for his services as such keeper. 
The case was argued at the March sitting. Rescript by DEVENS, J. Excep- 
tions sustained. “ The authority given by Parker to the keeper of the property 
attached was not indefinitely transferrable by whoever might hold the same, by 
delivery so as to give the party receiving it a right to charge the defendant 
with services rendered to him. Even if Bartlett could have transferred it so 
as to give such right, he could transfer no more than the benefit of his con- 
tracy. The evidence, therefore, of what was to be paid to Bartlett by Parker 
was admissible.” 

The error at the trial seems to have been in giving undue weight to the ad- 
dition—" or bearer.”’ 

Will—Foreign Probate—Objection, When Taken,—In Robert S. 
Bartlett, executor's, etc., e¢ al. v. Henry Rogers, executors, etc., ef ai., re- 
cently decided by the U.S. Circuit Court for California, SAWYER Circuit 
Judge, has re-affirmed the proposition that the probate of a will and the issue 
of letters testamentary in one state, do not authorize the executors so ap- 
pointed to maintain an action as such in another state. Doolittle v. Lewis, 7 
John. Ch. 46; Morrill v. Dickey, 1 John. Ch. 156; Williams v. Storrs, 6 
John. Ch. 352; Brown v. Brown, 1 Barb. 195 ; Vroom v. Van Horne, 10 Paige, 
536; Mellus v. Thompson, 1 Clif. 127; Caldwell v. Harding, 5 Blatch. 501; 
Kerr v. Moon, 9 Wheaton, 566; Armstrong v. Lear, 12 Wheat. 169 ; Vaughan 
v. Northrup, 15 Pet. 1. 

And in the same case he also held that the objection may be taken at the 
hearing, when it does not appear on the face of the complaint where letters 





are issued, and issue has been joined on the allegation of the complaint that 
letters testamentary have been duly issued to the plaintiffs. 


Fraudulent Conveyance—Bill in Equity to Compel Reconvey- 
ance.—Supreme Judicial Court of Massachusetts. Hassam v. Barrett. Bill 
in equity against the heirs at law of George Barrett, deceased, to compel the 
reconveyance of a certain parcel of real estate conveyed by the plaintiff to said 
George Barrett by a deed absolute in form, but which, it is alleged, was in- 
tended only as a mortgage, the plaintiff offering to pay such sum as shall be 
found to be due. 

MORTON, J., reported the case. 

At the hearing the following facts appeared: On January 8, 1856, the plain- 
tiff was the owner of the premises described in his bill, subject to a mortgage 
for $1500. He hada partner in business who, for his private speculations, is- 
sued the notes of the firm to a large amount, rendering the firm and the part- 
ners insolvent. George Barrett wasa creditor of Hassam, individually, to the 
amount of $2250. For the purpose of securing Barrett and of preventing the 
creditors of the firm from reaching this property by attachment or proceedings 
in insolvency, Hassam made a deed, absolute in form, of the premises, to 
Barrett, and caused it to be recorded without Barrett's knowledge. After- 
wards, within a month, he informed Barrett of the fact, and the following oral 
agreement was then made: Barrett was to pay the $1500 mortgage, and to 
hold the property as security for the amount paid and his debt of $2250, with 
interest at the rate of seven per cent. perannum. Hassam was to pay Barrett 
$3a5 a year in the form of rent for the premises. As this amount exceeded the 
interest agreed on, it was agreed that upon a settlement the excess should be 
allowed to Hassam, with interest at the same rate of seven per cent. ; and upon 
| such settlement and the payment to Barrett of the amount found to be due, 
he was to convey the estate to Hassam. 

Hassam occupied the estate under this arrangement, paying taxes and re- 
pairs, and paying the yearly sum of $315 in the form of rent, until the death of 
| Barrett. In July, 1866, the parties accounted together orally, and it was found 
| that, allowing for the excess of yearly payments over interest, and some other 
} payments made by Hassam, there was then due Barrett $3000, Barrett soon 
after became insane, and remained insane until his death in 1869. 

It also appears that Hassam has, since this deed was given, settled with his 
creditors. : 

The court had previously decided in this case, on demurrer, that it was open 
to the plaintiff to show, if he could, that this deed, absolute in form, was, nev- 
ertheless intended by the parties to be a mortgage. Upon the strength of this 
determination, the plaintiff now claimed that, upon these facts, he hada right 
te redeem. The defendant contended, first, these facts disclosed an agreement 
made after the deed was executed and put on record, touching the way the 
parties were te treat a conveyance already then made, and nor any verbal 
agreement under which the deed was in fact made; second, it is well settled 
that where the plaintiff cannot make out his case without showing an illegal 
act on his own part, he cannot maintain his action; and since the plaintiff's 
case proceeds upon the ground that the transaction in respect of which he 
complains was something else than it appears on its face to be, and he is con- 
strained to show what that something else is—in showing which his own fraud 
necessarily appears—he cannot succeed; and his having settled with his cred- 
itors afterwards does not change the quality of his act. The court has now 
ordered bill dismissed with costs. 

Rescript by WELLS, J.—One who conveys property to defraud his cred- 
itors has no standing in a court of equity to require its reconveyance after hav- 
ing accomplished his fraudulent purpose. 

Rights of Escaped Convicts.—An interesting question relating to the 
rights of escaped convicts has recently been before the Supreme Court of 
New York, in General Term, in the case #f The People v. Sharkey, who, it 
will be remembered, escaped from the Ton:bs while under sentence of death 
for murder, and has not been recaptured. Writs of errorand of certiorari had 
been issued by the Supreme Court to the Court of General Session, in which 
Sharkey had been tried; and a motion being now made to dismiss these writs, 
DAVIS, presiding justice, said ; 

“ The affidavit in this case shows that after judgment, and prior to the es- 
cape from jail of Sharkey, a writ of error with stay of proceedings was duly 
allowed by one of the justices of this court, and that subsequent to the es- 
cape a writ of certiorari was allowed to bring up mattters dehors the record. 
In the case of the application of Henry W. Genet for a mandamus, this court 
has come to the conclusion that ‘the convict who thus escapes and remains a 
fugitive cannot require at the hands of the court or judges any proceeding in 
his favor, or insist upon any steps adverse to the prosecution; but that his 
rights to act adversely to the People are waived and suspended by his own 
criminal conduct, ‘The effect of this rule is to leave the case in statu guo, so 
far as action of the convict is concerned. The court would not, therefore 
take any action on his motion or behalf. But it does not follow that the court 
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may, on motion of The People, deprive him of the benefit of proceedings al- | which the indictment proceeds) and taken before a committing magistrate, 


ready taken before his escape. We think, therefore, that the writ of error | 
should not be quashed, The certiorari might properly have been denied ; but | 
as it is ancilliary to the writ, and as the court below will not be compelled to 
make return to either writ until Sharkey shall be again in custody, within the 
jurisdiction of the court, we think the better course is to deny the motion in 
both its aspects. 

“ Motion denied.” 

Bankruptcy—Fraudulent Preference.—In the United States Circuit 
Court, Western District of Pennsylvania, Circuit Judge MCKENNAN has re- 
cently rendered an interesting decision, in the case of Zahm, assignee v. Fry, 
(31 Legal Intelligencer, 25) in which the following points are ruled : 

1. Confession of judgment, and execution under it, where it must neces- 
sarily stop the debtor's business, is a void transfer and preference within the | 
meaning of the bankrupt act, as of the date of the entry of judgment. 

2. The court can decree a restoration to the assignee of the fund realized, 
although it may be in the custody of a state officer. 

3. Without actua/ fraud a creditor so preferred, will be allowed, upon sur- 
render, to participate in the bankrupt'’s assets. 


Life Irisurance—Insurable Interest—Father and Son.—In Kane 
v. The Reserve Mutual Life Insurance Company, (31 Legal Intelligencer, 
196) the District Court of Pennsylvania, (BRIGGS, J.) rules that the relation of 
father and son is sufficient to establish an insurable interest in the life of the 
father, Compare Loomis v. Eagle Life ani Health Ins. Co., 6 Gray, 399; 
Forbes v. American Mutual Life Ins. Co., 15 Gray, 254. 

Liability of Husband for Necessaries Furnished Wife—Feme 
Sole Trader.—The same court (MITCHELL, J.) holds, in Markley y. Wart- 
man (31 Legal Intelligencer, 196). tha the husband is liable for necessaries 
furnished to the wife for the support cf herself and family, although she has 
been declared a feme sole trader. The question, of course, rests on a 
Pennsylvania statute, but it is interesting from the fact that there are similar 
statutes in many other states (see anfe, p. 137-9). 4 No authorities are cited for | 
this ruling. The learned Judge says; “* Tht/precise point involved in this 
case does not appear to have been decided by the supreme court, but it is ne- | 
cessarily involved in the decision of the converse proposition, that the wife is 
not, primarily liable, made by this court in Sheetz v. Cleaver, 8 Phila. 3, af- 
firmed by supreme court in 20 Smith, 496." 

Promise to Pay in Event of Future Contingency.—The case of | 
Tyng v. The United States Submarine and Torpedo Boat Co., New York 
Supreme Court, General Term (5 Daily Register, No. 148), furnishes a brief 
discussion of the effect of a promise to pay merely on the happening of a fu- 
ture contingency. The defendant company, it seems, agreed to purchase 
certain patents and pay for them “as soon as any money was received into | 
the treasury." The court (DANIELS, J.) say: “ Before the plaintiff could re- | 
cover on such a promise he should show that the contingency on which it de- | 
pended had arisen, for in no other way could he put the defendant in default, 
In Scouton v. Eislord, 7 John. 36, the detendant promised to pay a debt, 
from which he had been discharged under the insolvent laws, provided he 
could do it without distressing his family; and the court held that no re- | 
covery could be had without proof of his ability to pay without distressing | 
his family. It was also held, in Cartledge v. West, 2 Denio, 377. that a prom- | 
ise by an assignee to pay when he should receive funds from the assigned 
property would not sustain a recovery without proof of the receipt of such 
funds; and in Johnson v. Plowman, 49 Barb. 472, the same principle was 
acted upon. There the defendant purchased goods under an agreement that 
she was to make payments from time to time as she could, out of her business 
and from the proceeds of the sales of the goods; and she was only held liable 
becouse she was shown .o have received from those sources money enough to 
pay the plaintiff'sdemand, These authorities are sufficient to warrant the con- 
clusion that a promise by the defendant to pay as soon as any money was 
received into its treasury, could not be made the ground for a recovery when 
the proof was that no money had ever been received in the company’s 
treasury.” 

Criminal Law— Prisoner Turning State’s Evidence — What 
Agreements not to Prosecute are Binding.—In The People v. Indian 
Peter, 7 Pacific Law Reporter, 197, Supreme Court of California, June 8, | 
1874, the court passed upon the interesting question, what agreements between 
officers of the state and a prisoner who becomes the state's witness and 
thereby criminates himself, not to prosecute the prisoner, are binding and 
obligatory upon the court: 

The defendant was indicted for the crime of murder, and being put upon 
his trial, moved the court to direct his discharge, and in support of the 
motion, read to the court the following stipulation of facts, signed by the dis- 
trict attorney; ‘‘ Defendant was arrested on said charge (the oharge upon 








without counsel or knowlege of his rights. He was by said magistrate, in- 
formed and made to believe that if he would become a witness for the People 
against two persons charged with the same offense, to-wit: The People v. 
John Benoist, and The People v. Frank Page, the defendant would thereby 
be acquitted of any crime therein and that not a hair of his head should be 


| harmed. The district attorney, with knowledge of that fact, used defendant 


as witness for the People in said two cases. That in said cases the defendant 
fully testified for the People, at the request of the district attorney, and in said 
testimony implicated himself. That he thereby destroyed the value of his 


| testimony, and effectually shut out any defence he might have had to such 


charge.” 

This motion was refused, and the prisoner was convicted of murder in the 
second degree. He then moved in arrest of judgment on these grounds, and 
this motion having been overruled, he appealed. The supreme court hold 
that this not being one of the grounds of arresting a judgment enumerated in 
the penal code, the motion was for that reason properly denied. But they 
also say: 

“Nor was there any error in denying the motion of the prisoner, made 
during the progress of the trial, that he be discharged from further prosecution 
The understanding had between the committing magistrate and the prisoner, 
and the acquiescence of the district attorney therein, furnish in themselves no 
reason, in point of mere law, for the dismissal of proceeding against the 


| prisoner. Those officers had no authority to promise the accused a pardor 
| or, what is the same thing, immunity from punishment, if he would testify 


against the others. The English practice of admitting accomplices to give 


| evidence against their associates, under an implied promise of pardon, on con - 
| dition of their disclosing the whole truth, had reference to persons already 


under indictment, as well as in costody. It was done only upon motion of 
the prosecutor made to the court, and in the exercise of a high judicial 


| discretion, 


‘* But with us the proceeding is regulated by statute, which provides that 
when two or more persons are included in the same indictment, the court may, 


| at any time before the defendants have gone into their defenee, off the applica - 


tion of the district attorney, direct any defendant to be discharged from the 
indictment, that he may be a witness for the People, and that the order of 


| discharge shall be a bar to another prosecution for the same offence. Penal 


Code, sec. 1,099; id. 1,101. So upon its own motion, or upon the application 
of the district attorney, the court may in furtherance of justice, order an action 
or indictment to be dismissed—the reasons of such dismissal being entered of 
record (id., 1,385); and such order is a bar to another prosecution for the same 
offence, if it be a misdemeanor, but not a bar, if it bea felony. Id 1,387. 

“‘ The statute having thus designated the cases in which, and the proceed- 
ings by which, an indictment may be dismissed and a discharge awarded the 
accused without actual trial, must be taken to exclude all other cases, or cases 
not provided for by its terms. 

“It results that the judgment must be affirmed, and is so ordered."’ 

Mr. Chief Justice WALLACE, delivered the opinion—RHODEs, NILES, 
CROCKETT and MCKINSTRY, JJ., concurring. 

This is evidently a hard case. The defendant appears to have been an 
ignorant Indian, and was no doubt shamefully imposed upon. 


Usurpation of Office.—In most of the states there are, no doubt, stat- 
utes punishing criminally the usurpation of, or wrongful continuing in, a 
public office. Obviously the most important question which can arise under 
such statute is, what degree of bad faith or guilty knowledge is necessary to 
bring the wrongful holder of the office under the penalty of the statute? It 


| is manifest that a person holding an office in good faith, under a mistaken be- 


lief of his right to hold it, ought not to be punished criminally for so doing. 
It is accordingly ruled in Kreidler v. State, 24 Ohio State, 22, Supreme Court 
of Ohio, December Term, 1863, that an officer legally appointed and quali- 
fied, continuing to act as such officer after the expiration of his term, in good 
faith, reasonably believing it to be his duty to discharge the duties of the office 
until his successor is qualified, is not to be regarded as criminally usurping 


| the office, within the meaning of section 13 of the act of March 8, 1831, “ for 
| the punishment of certain offences therein named." The Ohio statute under 


which this ruling was made simply enacts: “ That if any person shall take 
upon himself to exercise or officiate in any office or place of authority, in this 
state, without being legally aythorized,"’ the person so offending shall, upon 
conviction thereof, be fined or imprisoned as therein stated. In expounding 
this statute the court (DAy, Ch. J.) says: “To constitute the offence, a per- 
son must do something more than merely discharge the duties of an office 
without legal -uthority. He must ‘take upon himself’ official functions in 
such sense as implies an assumption of the office without color of right. 
Therefore, to ‘take upon himself’ the exercise of an office without being leg- 
ally authorized, within the meaning of the section, is such an assumption of 
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official authority as imports a willful usurpation of an office. This is what 
was intended to be punished, and nothing short of it comes within the strict 
sense of the statute. Otherwise, an officer, de facto, acting in good faith, un- 
der color of right, not designing to ‘take upon himself’ an office without 
legal right, unconciously commits a crime in doing what the law would recog- 
nize as a valid act. Nor does it follow that an officer who may be ousted 
from an office by proceedings in guo warranto is guilty of the criminal offence 
of usurping the office. It was held in Ohio v. Alling, 12 Ohio, 16, that two 
‘common pleas judges who continued to officiate after their office was termina- 
ted by legislative enactment, which admitted of a reasonable doubt whether 
that was its legal effect, were de facto judges, and could not be regarded as 
*usurpers and intruders,’ and their acts were held to be valid. It is clear, 
therefore, that they could not have been regarded as guilty of the crime of 
usurpation of office.” 


Liability of Attorney for Stenographer’s Bill.— In Bonyng v. 
Hatch, at zist prius in the New York Supreme Court, which was an action 
against an attorney, bya stenographer for the value of his services rendered 
in a certain case, Judge VAN VoRST charged the jury that unless the attorney, 
when he employed the stenographer, gave the latter notice that he, the attorney, 
was acting for others, to whom the stenographer must look for his pay, the 
attorney would be personally liable for the same. The learned judge says: 

“ Ordinarily, the stenographer looks to the person who employes him for pay- 
ment; and it would be very hard upon him to turn him over to the parties ; 
because, very often, the parties themselves are irfesponsible, and the steno_ 
‘gtapher rarely ever sees them. When he is employed to render service, he 
is commonly employed by the attorney, and unless the attorney discloses to 
him, or states to him: ‘If you render these services, you are to render 
them to the client and not to me,’ he is the party to whom the stenographer 
may look for payment. Unless he says something to the stenographer to 
induce the belief that he is not to look to the attorney for his pay, but must 
look to the party; then, I say, the stenographer cau recover against the attor- 
ney himself, as the person who employs him. A person who employs another 
to render service is the person who must pay, except he discloses at the time 
that he is an agent or acting for somebody else, and that the principal is the 
one who must pay and not himself. I believe that to be the law upon this 
subject and so I charge you. You are to find, therefore, whether the defend- 
ant employed the plaintiff in the way in which the plaintiff has testified he was 
employed, and did not disclose the fact that he was acting for somebody else 
or was the authorized agent for some other person, who was to be charged 
with the expense. 


Legal News -and Notes. 
—Ir is said that our government had made a demand, more peremp- 
tory and decided than that of Great Britain, for indemnity on account of 
our citizens who were murdered at Santiago de Cuba. 





—Hon. James H. Harpy, formerly district attorney of Sacramento 
county, California, and judge of the 16th judicial district of that state, died 
at his residence in San Francisco on the 11th of June. 


—THE Scotch Court of Session has just arrived at a rather important de- 
cision in reference to the marriage laws. An English court submitted the 
question whether a marriage entered into in Scotland by a man who had 
obtained a decree of divorce from his former wife, but before the period of 
this decree had expired, is valid according to the law of Scotland. The 
court of session has answered that it is. 


—THE examination of the senior class of the Union College of Law, 
preparatory to conferring the collegiate degree of bachelor of laws, occured 
at the lecture room of the college, No. 77 Clark street, Chicago, on Friday 
the 26th and Saturday the 27th ultimo, It was conducted by the presi 
dents of the University of Chicago, and the Northwestern University ; by 
Judge Booth, the Dean, Hon. Lyman Trumbull, Hon. James R. Doolittle, 
Hon. J. B. Bradwell, and Profs. V. B: Denslow and Philip Myers. 


—Two of the New York city police commissioners, Oliver Charlick and 
Hugh Gardner, have been convicted of a misdemeanor in violating the 
election law of 1872, and sentenced to pay a fine of $250 each. The charge 
against them was the removal of inspectors of election who had been reg- 
ularly appointed and sworn into office, without a notice setting forth clearly 
and distinctly the reasons for such removal, as required by law. It seems 
that Mayor Havemeyer resorted to the trick of accepting their resignations 
and re-appointing them in each other's places, but Governor Dix has disre- 
garded this and declared their offices vacant. 


—On the 3oth of last month, James P, Sanders, Esq., a prominent lawyer 





of Yonkers, West Chester county, New York, was, while discharging his du- 
ties in the county court in a courteous and unoffending manner, 
shot twice and, it is supposed, mortally wounded by one August 
Lechaum, a Fraachman, who was the principal litigant in the op- 
posite side of the case which Mr. Saunders was prosecuting. Mr. 
Saunders was an old lawyer, and universally respected the 
community where he lived. Unless the public press has grossly belied this 
assassination, it was, should death result, murder in the first degree, cow- 
ardly and wicked, and without a shadow of mitigation. We shall see what 
a New York jury will doin this case. Unless this vile murderer is speedily 
and publicly punished with the full measure of the law, the administration 


in 


| of public justice will become still more a mockery and a reproach, and 
| the system of trial by jury will deserve the execration and contempt of all 


‘the rapidity with which they do. 





good men. 


—AT the graduating exercises of the lowa State University Law School, 
the somewhat novel feature was presented of addresses and debates by the 
graduating students. The following was the programme: 

The Civil Law—Joseph C. Helm, Arkansas. 

Liberty and Law—Alanson Clark, Newton. 

Law, Its Divine and Human Element—Michael Austen, Belchertown, 
Massachusetts. 

American Jurisprudence—James K. P. McCallum, Eldorado, Kansas, 

Tendencies of Class Legislation—Ellison G. Smith, Hopkinton. 

The Rights of Persons—David A. Myers, Ohio. 

Debate on the following question : 

Is there Danger in an Elective Judiciary ?—Affirmative, Cyrus Beard, 
Washington county; negative, Abraham E. Swisher, Johnson county. 

The Feudal System, with the Valedictory Addresses—Jesse McD. Freels, 
Carrollton, Illinois. 


—THE Daily Register, continuing its discussion of the question of Le- 
gal Education, throws out the following valuable suggestion: ‘“ We want 
legal societies (or clubs analagous to the “Inns of Court’ of London) 
where our students of law, of both classes, shall have ample opportunity 
to practice forensic eloquence and the management of actions at law. Our 
bar association is not intentended to promote this object, although it could, 
by its large influence, insure success to a project or projects of this nature. 
The lay institute could open the door to its vast collection of law books to 
such societies, and feed their members to satiety upon the pure milk of the 
law undefiled. In connection with each society, or club, a moot court 
should be organized, and some capable jurist be employed to preside over 
its deliberations, whose learning should be extensive, and whose dignity 
should give character and order to it meetings. We commend this subject 
to the careful consideration of our younger members of the profession, and 


| to students of the law.’”’ 


—THE Daily Register says: ‘ A few days since it was announced that 
Mr. Austin Abbott, having completed the sixth and last volume of his new 
Digest of New York Statutes and Reports, had now returned to practice 
his profession at the bar. While we congratulate the bar of again more 
frequently meeting this genial gentleman, we consider it a great public loss 
to have his labors withdrawn from the field of authorship in the various de- 
partments of the law, which has become richer and better understood by 
his labors, and also with those of his brother, Benjamin Vaughn Abbott. 
The first edition of Abbott’s New York Digest was the jeint work of these 
two brothers, but the new edition, just completed, and entirely rewritten, is 
the work of Austin Abbott alone, the first volume of which appeared in 
February, 1873. The rapidity of his labors are no mere astonishing than 
the industry and accuracy which characterize them.” It has always been 
a marvel, to those who are familiar with legal book-making, how the Ab- 
bott brothers contrive to grind out digests, and these of the better sort, with 
If their books were mere scissorings 
from the reporters’ head-notes, we could understand it, but they are some- 
thing more than this. No digests which have been published have sur- 
passed theirs in practical usefulness, and very few have equalled them, 
Perhaps the highest compliment that can be paid to their books is that they 
serve as models, in many important particulars, for most of the digests com- 
piled by other hands that have follewed them. If the Messrs. Abbott 
would advertise for sale the secret which enables them to produce such 
good books with such astonishing rapidity, no doubt many a weary book- 
maker would bid high for it. 














